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injuries caused thereby. Held, that evidence showing that an officer to whom 
notice would be sufficient had passed the place several days before the accident 
occurred was not sufficient to warrant a finding by the jury of actual notice. 
Williams, J., dissenting. 

This case follows the decision in Smith v. Rochester, 79 Hun. 174. But it 
is difficult to harmonize these cases with the decisions on what constitutes 
actual notice. The term "actual notice" is sometimes used in the broad sense 
of constructive notice. Am. & Eng. Enc. Law, Vol. 21, p. 582. By the 
weight of authority the requirement of actual notice is satisfied whenever the 
authorities by reasonable diligence might have had knowledge. McVee v. 
Watertown, 92 Hun. 310; Lyman v. Green Bay, 91 Wis. 488. Some courts lay 
down broadly the principle that constructive notice, where the facts are 
uncontroverted, is for the court. Birdsall v. Russell, 29 N. Y. 249; Claflin v. 
Lenheim, 66 N. Y. 306. But the application of this principle to municipal 
corporations is opposed to the weight of authority. Todd v. Troy, 61 N. Y. 
510; Decatur v. Bestin, 169 111. 340. 

Municipal Corporation — Injunction — Private Party as Plaintiff. — 
Amusement Co. v. City, 74 Pac. 606 (Kas.). — The owner of a theatre sought 
to restrain city officers from allowing the use of public buildings for lectures 
and entertainments for private profit. Held, that his damages differing only 
in degree from those sustained by the general public, the action could not be 
maintained. 

Before a person can maintain an action of this kind, he must show some 
interest peculiar to himself. Mikesell v. Durkee, 34 Kas. 509; Davis v. New 
York, 9 N. Y. Supp. Ct. 663. But in the application of this well settled 
principle there is considerable conflict. It has repeatedly been held that where 
a schoolhouse is used for religious meetings and entertainments an injunction 
will be granted against such use on the application of a taxpayer where his 
property, books and pencils were injured by such use. School Dist. v. Wood, 
13 Mass. 193 ; School Dist. v. Arnold, 21 Wis. 657 ; Spencer v. School Dist., 
IS Kas. 259. In a few cases it has been held that such use of a schoolhouse 
might be enjoined at the instance of a taxpayer whose only damage consisted 
in the illegal use of the building. Scofield v. School Dist., 27 Conn. 499, and 
cases therein cited. The facts in the principal case show a loss of profit 
upon the part of the theatre owner which, on its face, is a damage, different 
in kind as well as in degree from that suffered by the general public, and 
the decision thus seems contrary to the settled weight of authority. 

Municipal Corporations — Purchase — Incumbrances. — State v. To- 
peka, 74 Pac. 647 (Kas.).— Held, that the city may purchase a system of 
waterworks subject to an incumbrance. 

The precise question in the principal case is presented for the first time. 
Though a municipal corporation may acquire property; Windham v. Port- 
land, 4 Mass. 384; and has the right to secure the purchase price by giving a 
mortgage; Eddy v. City, 26 La. Ann. 636; it is well settled that a city cannot 
dispose of property of a public nature in violation of the trusts upon which 
it is held. Dillon, Mun. Corps., sec. 575 ; Meriwether v. Garret, 102 U. S. 472. 
Waterworks owned by a city are deemed to be held in trust; New Orleans 
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v. Morris, 105 U. S. 600; but for the welfare of the city, the mayor and 
council were considered to have the power to mortgage the city waterworks 
to secure the payment of bonds lawfully issued for the construction of the 
same. Adams v. Rome, 59 Ga. 765; Society v. City, 31 Penn. 183; Dillon, 
Mun. Corps., Sec. 579. It is upon these grounds that the decision in the 
principal case is based. 

Negligence — Boiler Explosion — Injury to Adjoining Premises. — An- 
derson v. Hays Mfg. Co., 56 Atl. 345 (Penn.).— A person employed to inspect 
a boiler in a factory negligently overlooked a defect. The boiler exploded 
and plaintiff's house was injured. Held, that the owner of the factory, not 
being negligent in selecting the inspector, is not liable. 

This decision is contrary to the established rule of law that a master 
cannot exempt himself from liability for the negligence of his servants by 
care in their selection. Even where a man has employed an independent 
contractor he is liable for injury from a defect in the work after its com- 
pletion and acceptance. Gorham v. Gross, 125 Mass. 232 ; Vogel v. N. Y., 92 
N. Y. 10. The authorities cited in the present case are those involving either 
the fellow-servant doctrine or that of contributory negligence and thus are not 
in point. The work had been completed and accepted and the owner would 
in most courts have been held liable whatever the relation that existed 
between him and the inspector. Cotter v. Lindgren, 106 Cal. 602 ; Khron v. 
Brock, 144 Mass. 516. 

Notary — Acknowledgment — Interest — Disqualification. — Banking 
House v. Stewart, 98 N. W. 34 (Neb.).— Held, that a cashier of a bank, 
employed on a fixed salary, is not disqualified to take an acknowledgment to a 
mortgage given to the bank, — even though he is related by marriage to the 
owner of the bank. 

On this question the law is in conflict, and no rule can be laid down 
which will afford a safe test in all cases. The majority rff decisions hold that 
a person cannot take an acknowledgment of an instrument in which he has an 
interest. Wasson v. Connor, 54 Miss. 351 ; 1 Cyc. 553. However, unless the 
acknowledgment is clearly fraudulent, a person related to the parties may take 
it. Lynch v. Livingston, 6 N. Y. 422; 1 Bowlder, 66-67. A stockholder in a 
bank cannot acknowledge a mortgage where the bank is beneficiary. Smith v. 
Clark, 100 Iowa 605. But, by the latest decision a stockholder may acknowl- 
edge a deed when the corporation is grantor. Read v. Loan Co., 68 Ohio St. 
280. Contra, Bank v. Spencer, 26 Conn. 195 (1856). Among those disquali- 
fied by interest are: partners for co-partners, Bank v. Radtke, 87 Iowa 363; 
grantors, Davis v. Beazley, 75 Va. 491. All the leading cases on this subject 
as to disqualification of grantees, mortgagees, trustees, beneficiaries, and 
cestuis qui trustent, are reviewed in Horbach v. Tyrrel, 48 Neb. 514; Read v. 

Pleading — Libel— Complaint— Identification of Plaintiff. — Corr v. 
Sun Printing Co., 69 N. E. 288 (N. Y.).— Where a person is libelled under 
the name of Kitty Carr, 35 years of age, and Kate Corr, 26 years of age, brings 
suit, held, that section 535 of the Code, providing that it is unnecessary to 
state extrinsic facts to show the application of the libelous matter to the 



